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The Supreme Court’s Death 
Penalty Focus 
Refl ections on Sentencing Developments

Neetika Vishwanath, Ninni Susan Thomas

In end-2018, the Supreme Court 
commuted the death penalty 
in 11 cases to life imprisonment 
and also clarifi ed the mitigating 
individual factors. Nonetheless, 
there are procedural and 
normative questions that need 
resolution. The lack of coherence 
in explaining the signifi cance, 
meaning, and character of the 
concept of mitigating factors in 
sentencing exercises leaves room 
for subsequent judgments to 
easily disregard them.

The last two months of 2018 saw 
judgments being delivered in 11 
death penalty cases,1 all of which 

resulted in commutation to life imprison-
ment.2 The Supreme Court has in these 
cases clarifi ed the role of certain individual 
mitigating factors and in that sense cleared 
some of the confusion surrounding death 
penalty sentencing. However, despite these 
clarifi cations on individual factors, there 
are procedural and normative questions 
that need urgent resolution. Fundamental 
issues like collection of mitigation evi-
dence, the constitutional threshold for 
sentencing evidence to satisfy fair trial 
requirements, the appropriate judicial ap-
proach to aggravating/mitigating factors, 
etc, remain unresolved in the Supre me 
Court’s death penalty jurisprudence. While 
the recent developments on individual 
factors are certainly signifi cant, these are 
unlikely to resolve the arbitrariness that 
plagues death penalty sentencing. 

After introducing the death penalty 
sentencing framework, this article then 
seeks to capture certain fundamental legal 
questions that remain unidentifi ed and 
unresolved despite four decades of death 
penalty jurisprudence from the Supreme 
Court. Following this, while examining the 
11 recent Supreme Court decisions, the 
attempt is to analyse the impact of these 
decisions on the broader problems iden-
tifi ed earlier. The conclusion uses the 
Bombay High Court’s judgment in The 
State of Maharashtra v Chandrabhan 
Sudam Sanap 20153 (delivered after these 
11 Supreme Court judgments) to demon-
strate the fundamental challenges that 
remain in bringing any degree of coherence 
to judicial approaches to the death penalty.

Sentencing Framework 

A criminal trial in India is divided into a 
guilt determination and a sentencing 
phase, and a judge has to conduct separate 

hearings for these phases. In India there 
is no offence that carries the mandatory 
sentence of death and, therefore, judges 
have to always decide between life impris-
onment and the death sentence. While 
all sentencing decisions require judges to 
give reasons, the Code of Criminal Proce-
dure requires “special reasons” to be pro-
vided for imposing the death sentence. By 
virtue of this provision, life imprisonment 
is to be the default punishment and the 
death sentence is meant to be an excep-
tion.4 The Supreme Court in Bachan Singh 
v State of Punjab (1980) relied on this 
requirement of “special reasons” to lay 
down a sentencing framework in death 
penalty cases. It mandated individual-
ised sentencing for each accused person 
by considering agg ravating and mitigat-
ing circumstances of both the crime and 
the accused during a sentencing hearing.

The Court in the Bachan Singh case 
provided an indicative list of what could 
constitute aggravating and mitigating 
circumstances. It was evident that aggra-
vating circumstances were those that 
increased the culpability/blameworthi-
ness of the accused while mitigating cir-
cumstances contributed towards reduc-
ing the same. It expressly acknowledged 
that these lists were not exhaustive in 
nature meaning that future courts could 
identify and consider new aggravating and 
mitigating circumstances in a case. This 
lies at the heart of “individualised sentenc-
ing” which the courts are meant to adopt. 
Every individual may have unique per-
sonal circumstances that can be mitigat-
ing in nature and therefore it would not 
be possible for any court to put together an 
exhaustive list of such circumstances. 

While stating that both mitigating 
and aggravating circumstances need to 
be considered, the Court in the Bachan 
Singh case did not provide any clarity on 
the procedure of collection of such infor-
mation, and the minimum standard to be 
followed in the process. Aggravating cir-
cumstances of the crime are available in 
suffi cient detail as they form part of the 
case record. This is not the case with miti-
gating circumstances of the accused per-
taining to their life history which becomes 
relevant and is to be presented for the 
fi rst time only at the sentencing hearing 
after the guilt has been established. 
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The foremost substantive gap in the 
framework was the lack of a theoretical 
basis explaining the underlying purpose 
of mitigating factors in a sentencing 
exercise. While the Court provided an 
indicative list of these factors5 including 
age, mental health, reformation, etc, 
and stated that the “scope and concept” 
of mitigating factors is to receive liberal 
and expansive construction,6 it neither 
explained the “scope and concept” of miti-
gating factors nor offered any indication 
on the meaning it assigned to “liberal and 
expansive construction.” A lack of defi ni-
tional clarity about mitigating circum-
stances offers little guidance to courts to be 
able to identify unique circumstances of an 
accused person which is central to the indi-
vidualised approach of sentencing in death 
penalty cases. Since mitigating factors can 
be beyond the indicative list in the Bachan 
Singh case, courts need to know how to 
identify relevant mitigating factors. The 
Bachan Singh judgment did not provide 
any direction to make this determination; 
it did not even offer an explanatory 
framework for the factors that it included 
in its list of mitigating circumstances. 

For instance, young age as a mitigat-
ing factor is a useful illustration of this 
concern. Age as a mitigating factor found 
explicit mention in the Bachan Singh case 
but, despite that, there are numerous cases 
that refuse to even consider age as a rele-
vant sentencing factor in death penalty 
cases. While the Bachan Singh judgment 
did not offer any reasoning behind the 
signifi cance attached to young age as a 
mitigating factor, young adults7 may be 
considered less culpable than adults for 
the commission of comparable crimes 
because they lack the capacity to make 
rational judgments, to respond reasona-
bly rather than emotionally, or to appro-
priately control their conduct. Young age 
may also be relevant because it indicates 
a higher probability of the accused being 
reformed and rehabilitated through in-
carceration for a period. However, the 
judgment offered no such theoretical 
context on the role of mitigating factors. 
A result of this substantive gap is the 
existence of judgments across trial courts, 
high courts and the Supreme Court that 
go to the extent of deeming young age as 
an irrelevant or inapplicable mitigating 

factor in cases involving certain crimes. 
While an exhaustive enumeration of 
mitigating factors is impossible, it is im-
portant that the death penalty jurispru-
dence provides a normative approach 
to mitigation. Without such normative 
guidance from the Supreme Court, judges 
are left with the option to even deny the 
relevance of mitigating factors. It is 
important here to note the difference be-
tween the refusal to even consider a fac-
tor and consideration of a factor in the 
sentencing exercise that might even re-
sult in the death sentence. This unguid-
ed discretion in determining the miti-
gating factors that will enter sentencing 
exercise is a major site for arbitrariness. 

The Bachan Singh case framework also 
suffers with the procedural gap of not 
providing a direction on the nature and 
quality of collection process of mitigating 
factors. Mitigating factors pertain to details 
about the life history of the accused and, 
unlike aggravating factors, do not form 
part of the case fi le/record.8 Obtaining 
this information requires a mitigation 
investigation, which is a multistep process 
of gathering, analysing and presenting 
evidence about the individual’s historical, 
social, biological, and psychological con-
text. It would necessarily entail collecting 
documentary evidence and conducting 
interviews with the individual and key 
informants, such as, but not restricted to, 
family members, friends, school teachers, 
partner, employers, treating doctors, and 
prison offi cials. To understand the impli-
cations of these life experiences on the 
individual, it is important to consult rel-
evant experts who can contextualise 
and formulate the information in a man-
ner which enables the court to appreci-
ate its value. While this is what we think 
a meaningful consideration of mitigating 
factors requires, the Court in the Bachan 
Singh case did not indicate any of this. It 
also did not offer any clarity about whose 
responsibility it would be to bring this 
information before the Court and on the 
standard required for it to qualify as 
competent. Is it the sole responsibility of 
defence lawyers or are judges required 
to elicit this information as well? The 
framework did not outline either mini-
mum standards for mitigating evidence 
or steps in the process of conducting 

mitigation investigation. The only require-
ment of Section 235(2) of the Code of 
Criminal Procedure is that the sentencing 
court should give the parties concerned 
an opportunity of producing evidence or 
material relating to various factors hav-
ing a bearing on the question of sentence. 
A signifi cant proportion of prisoners 
sentenced to death in India are from mar-
ginalised socio-economic backgrounds 
and receive extremely poor legal repre-
sentation (Death Penalty India Report 
2016).9 This fact coupled with the lack of 
a quality standard in place often results 
in defence lawyers offering no or scanty 
information about the accused person 
without contextualising it. Since there are 
no standards in place, lawyers do not ask 
for suffi cient time between guilt pro-
nouncement and the sentencing hearing. 
Same day-sentencing is a routine prac-
tice in death penalty cases. It inevitably 
leads to courts relying only on circum-
stances of crime available in case record. 
A separate sentencing hearing with sub-
stantial time between guilt pronounce-
ment and sentencing hearing to arrive at 
a sentence is at the core of individualised 
justice. The deplorable state of compliance 
with these mandatory requirements is a 
fl agrant violation of an accused person’s 
constitutional right to fair trial.

Recent Decisions 

The recent decisions in the 11 death 
penalty cases by the Supreme Court have 
reaffi rmed the role of important mitigat-
ing factors like young age and reforma-
tion by clarifying their scope in sentenc-
ing. This gap was fi lled by the Supreme 
Court in the case of Swapan Kumar Jha  
v State of Jharkhand10 where the Court 
explained that young age would be rele-
vant to sentencing because it can affect 
the decision-making ability of the accused 
person and it is also linked to the question 
of reformation. Young age having a bear-
ing on the probability of reformation was 
also noted in other cases.11 Similarly, the 
probability of reformation of the accused 
was also a mitigating factor listed in the 
Bachan Singh case. Besides this recogni-
tion, the Court further held that the bur-
den to show that an accused person was 
beyond the probability of reformation 
would be on the prosecution which has 
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been a contested issue.12 Recent judgments 
have restated and re-established the duty 
imposed on the prosecution.13 The judg-
ment in Rajendra Prahladrao Wasnik v 
State of Maharashtra14 goes on to clarify 
that the standard for the prosecution when 
proving that the accused cannot be re-
formed has to be one of “probability” and 
not one of “impossibility” or “possibility.” 
The judgments also indicate conduct 
in jail, conduct outside jail if on bail, 
medical evidence about mental make-
up, contact with family, etc, as relevant 
factors towards adjudicating the proba-
bility of reformation. 

The Bachan Singh judgment did not list 
socio-economic circumstances and lack 
of criminal antecedents/history of the 
accused as mitigating circumstances; they 
were however introduced to death penalty 
sentencing through subsequent judg-
ments. In the recent cases, both were 
endorsed15 as relevant mitigating factors. 
Reiterating the role of socio-economic 
circumstances as a relevant factor becomes 
particularly valuable in a context where 
there are Supreme Court judgments which 
have expressly dismissed socio-economic 
circumstances as irrelevant to sentencing 
process.16 Importantly, the judgment in M 
A Antony v State of Kerala also explored 
the link between the discriminatory im-
position of the death sentence on the 
poor possibly owing to their lack of ac-
cess to justice and effective legal aid. 

While it is evident that the Court has 
reiterated and recognised the signifi -
cance of individual mitigating factors, it 
has not deemed it necessary to identify 
and remedy the deeper concerns that re-
main with death penalty sentencing. 
Recognition and clarifi cation of the role 
of individual mitigating factors are not 
substitutes for the lack of a doctrinal 
framework for identifi cation and presen-
tation of mitigating factors. 

Conclusions

Discussions around the meaning and 
scope of mitigating factors, process of 
mitigation investigation, and role and 
responsibility of courts and defence 
lawyers have largely been missing from 
the Supreme Court’s death penalty juris-
prudence.17 The lack of coherence in 
explaining the signifi cance, meaning and 

character of the concept of mitigating 
factors in sentencing exercises leaves 
room for subsequent judgments to easily 
disregard them. A recent example of this 
was the Bombay High Court’s judgment 
in the Chandrabhan Sudam Sanap case 
where the court perfunctorily disregarded 
the mitigating circumstances while con-
fi rming the death sentence. The fact that 
the court could disregard mitigating cir-
cumstances in such a manner (including 
probability of reformation) without suffi -
cient reasons is very much an outcome of a 
sentencing framework that is rife with 
substantive and procedural confusion. The 
ambiguity of the framework makes it 
extremely challenging to even expressly 
question the Bombay High Court’s super-
fi cial engagement with mitigating circum-
stances in the Chandrabhan Sudam Sanap 
judgment owing to the lack of a process 
and standard in place.

In a context where the role of mitigat-
ing factors have been pushed to the 
periphery by sentencing courts in India, 
it has been encouraging to see the recent 
judgments endorse and expand on the 
aforementioned mitigating factors. How-
ever, by giving a miss to the larger foun-
dational questions about the “why” and 
“how” of mitigating circumstances, the 
court does not go very far in mending 
the doctrinal problems that were left 
behind by the Bachan Singh case. It 
would have been more impactful for the 
Court to have delved into the impor-
tance of a mitigation exercise to be con-
ducted prior to the hearing on sentence 
and to have suggested a framework with-
in which relevant material mitigating in 
nature may be identifi ed, collected and 
presented. Despite the considerable ad-
vancements through these 11 judgments, 
death penalty jurisprudence still fi nds 
itself on a precarious position with regard 
to clarity on fundamental issues. 
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